CHAPTERS 37A TO 40 OF THE RULES OF THE COURT OF SESSION
TRACKED CHANGES
CHAPTER 37A
PROCEDURAL BUSINESS IN THE INNER HOUSE
Quorum of Inner House for certain business

37A.—(1) In relation to such procedural business of the Inner House as is specified in
paragraph (2), the quorum of a Division of the Inner House shall-beis onejudge

(“procedural judge”).

(2) The procedural business mertionedin-paragraph{d)is such business as arises under —

(a) a reclaiming motion, up to and including the procedural steps mentioned in rule
38.3619(2);

(b) an application for a new trial under section 29 of the Act 0of 1988 or to enter a jury
verdict under section 31 of the Act of 1988 up to and including the procedural steps
either mentioned in rule 39.742)4 or-as-theeasemay-be; under the application of rule

39.92(1)(e);

(c) an appeal from an-dnferior Jower court within the meaning of rule 40.1}(c), up to
and including the procedural steps mentionedinrule4034(2)taken in a procedural

hearing fixed —

(i) after the completion of the procedural steps set down by a timetable issued

under rule40.9; or

(ii) under the application of rule 40.3(e);
(d) an appeal to the court under Chapter 41 (appeals under statute) —

(i) in the case of an appeal under Part II of that Chapter (appeals by stated
case etc.), up to and including the procedural steps mentioned in rule
41.21(2);

(ii) in the case of an appeal under Part III of that Chapter (appeals in Form
41.25), up to and including the procedural steps mentioned in rule 41.32(2).

Procedural judges in the Inner House



37A.2—(1) All judges of the Inner Houserexeeptthelerd Presidentand-thebordJustee

(2) A Division of the Inner House eemprising-threeor-meorejudgesmay deal with a matter
which would otherwise be dealt with by a procedural judge in-aceordancewith-these

Chapters-where theDivisienthat is considersed-+that tobe appropnate—&ﬂd—fefaﬁeﬁees-m

CHAPTER 38

RECLAIMING

Introduction

2. Any party to a cause who is dissatisfied with an interlocutor pronounced by —

(a) the Lord Ordinary; (including a commercial judge):
(b) the Lord Ordinary in Exchequer Causes; or

(c) the vacation judge,

and who seeks to submit that interlocutor to review by the Inner House shaHis to do so by

reclaiming within the reclaiming days-in-aceordancewiththe provisionsefthis Chapter.

Reclaiming days

38.2.—(1) Aninterlocutor mentioned in paragraph (2) may be reclaimed, withoutleave,
within 21 days.

(2) An interlocutor—

(a) disposing, either by itself or taken along with a previous interlocutor, of—
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ta) the whole subject matter of the cause;-e+

(b) disposing, either by itself or taken along with a previous interlocutor, of the

whole, or part, of the merits of the cause, whether or not the question of expenses is

reserved or not disposed of-;

ByAn-nterloenter(c) disposing of the merits of the action and making an award of
provisional damages under section 12(2)(a) of the Administration of Justice Act 1982

fbyan-interleentor(d) allowing or refusing proof, proof before answer or jury trial
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teyaninterloeuter-(e) limiting the mode of proof;
teyaninterleentor(f) adjusting issues for jury trial;

{eyaninterloentor(g) granting, refusing, recalling, or refusing to recall, interim

interdict or interim liberation;

Hanintertoewtor(h) in relation to an exclusion order under section 4 of the
Matrimonial Homes (Family Protection)(Scotland) Act 1981;

—fg)aninterloeutor(i) granting or recalling a sist of execution or procedure;

hyeninterleentor(j) loosing, restricting or recalling an arrestment or recalling in
whole or in part an inhibition used on the dependence of an action or refusing to

loose, restrict or recall such an arrestment or inhibition;



(Derinterloenter-k) granting authority to move an arrested vessel or cargo;

raninterloentor(l) deciding (other than in a summary trial) that a reference to the
European Court should be made.

¢63) Where an interlocutor which reserves or does not dispose of the question of expenses is

the subject of a reclaiming motion, any party who seeks an order for expenses before the
disposal of the reclaiming motion must apply by motion to the L.ord Ordinary for such an

order within 14 days of the date of enrolment of that reclaiming motion.

(3) An interlocutor (other than a decree in absence or an interlocutor mentioned in
paragraph (2); or (3)-e++(5) of this rule) may be reclaimed-against, with leave of the Lord
Ordinary, within +4-day 3 weh i e onouneed? days.

Leave toreclaim ete-in eertain-eases-decisions on a note of objection to the report of the
Auditor




4. The decision of the Lord Ordinary on a note of objection to the report of the Auditor
anderrile42-4(b)may be reclaimed agairnst-only with the leave of the Lord Ordinary within
7 days-after-the date on-which-thedeeision-wasmade.

2)-38.4. — (1) A motion underparagraph{H-shallfor leave to reclaim must be brought —

(a) before the Lord Ordinary who pronounced the interlocutor which the party seeks to

reclaim;

(b) where that Lord Ordinary is, for whatever reason, unavailable, before another Lord
Ordinary; or

(c) before the vacation judge.

te)thatjudgeshall—(2) Thejudge must ei

(a) continue the motion until the Lord Ordinary who pronounced the interlocutor is

available; or

(b) where the matter is of such urgency thata continuation would not be appropriate,

grant or refuse leaveras-theeasemaybe.

(43) Any period during which a motion underparagraph{i)-is continued by—virtueofan
order-underparagraph{3Ha)shallnetis not -betaken into account in calculating the

reclaiming days-s




6y The(4) A decision efthelord-Ordinary-orthevacationjudge-to grant or refuse leave to

reclaim shall-beis final and not subject to review.

(#5) Leave to reclaim againstaninterloentorshalldoes not excuse obedience to, or

implement of, the interlocutor unless by order of the Lord Ordinary, a procedural judge or

the vacation judge.

Method of reclaiming

38.5.— (1) A party who seeks to reclaim againstaninterloentorshallmarkareclaiming
metion-by-enrelingmust enrol a motion for review in Form 38.5before the expiry of the
reclaiming days.

(2) On enrolling a motion for review-under-paragraph{1);, the reclaimer shallmustlodge—
(a) a reclaimingprintin-copy of the form-ofarecord-whichshallcontain—
faythewhelepleadings and interlocutorsintheeatse-;

(b) where the reclaiming motion is directed at the refusal of the Lord Ordinary to allow
the pleadings to be amended, intermsthe text of aany minute efamendment-and
answers—Hietextotsochnrateatrdansweersand;

(c) where available, the opinion of the Lord Ordinary-;

{b)-send-aeopy(d) three copies of the issueor-eounterissue-as-theeasemaybe grounds
of appeal;

(e) an assessment of the likely duration of the hearing to determine the reclaiming

motion; and

(f) a statement that the reclaimer wishes the reclaiming motion to proceed under the
standard or the fast track procedurete-every-otherparty.

(3) Grounds of appeal must be brief, specific, numbered propositions.
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(4) In response to everythe lodging of the information set out in paragraph (2), any other

party—_may lodge a notice—

(a) giving an assessment of the likely duration of the hearing; and

(b) stating whether the reclaiming motion should proceed under the standard or the fast

track procedure.

(5) A notice under paragraph (4) may belodged—

(a) whereno objection to the competency of the reclaiming motion has been lodged,
within 14 days after the date on which the reclaiming motion was marked: or

(b) where an objection to the competency has been lodged and referred to a procedural

judgeunder rule 38.12(3), within 14 days after the date on which competency is

determined.

(6) Where a hearing has been fixed in accordance with a party’s assessment of duration and

that party’s assessment changes, that party must, as soon as reasonably practicable, apply to

vary the diet for the hearing.

Allocation of reclaiming motion to fast track procedure

38.6.— (1) Where the reclaimer seeks allocation of a reclaiming motion to the fast track

procedure, the reclaimer must include in the motion the words “and for allocation to the fast
track procedure”.

(2) In cases other than those to which paragraph (1) applies, where the respondent seeks

allocation to the fast track procedure, the respondent may, within the period allowed for

opposing the reclaiming motion, lodge a notice of opposition in Form 23.4 including the
words “The respondent (name) seeks allocation to the fast track procedure.”.

(3) The motion for allocation to the fast track procedure must be placed before a procedural
judge.

(4) The procedural judge may-

(a) grant the motion and appoint the reclaiming motion to the Summar Roll or the
Single Bills;

(b) refuse the motion and appoint the reclaiming motion to the standard procedure;

or

(c) direct that the motion must call for a hearing before a procedural judge.
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(5) Reclaiming motions other than those relating to the application of section 103(3) of the

Debtors (Scotland) Act 1987 (appeals on question of law arising from making, variation or

recall of time to pay directions) mustbe appointed to the fast track procedure unless the

procedural judge, on cause shown, otherwise directs.

(6) The reclaimer must seek allocation to the fast track procedure where the interlocutor
reclaimed relates to an order under section 11(1) of the Children (Scotland) Act 1995.

(7) Where a reclaiming motion is appointed to the fast track procedure the procedural judge

must, with or without hearing parties, make such order on the timetabling of, and procedure

in, the reclaiming motion as the procedural judge thinks fit.

Effect of reclaiming

38.67.—(1) Subject to paragraph (2), a reclaiming motion shalthave theeffeet-of
submittingsubmits to the review of the Inner House all previous interlocutors of the Lord
Ordinary or any interlocutor of the Lord Ordinary in a motion under rule 38.2¢2)(3), not only
at the instance of the party reclaiming but also at the instance of any other party-whe

appeared-in-theeause, and without the necessity of any counter-reclaiming motion.

(2) Where an interlocutor, either by itself or taken along with a previous interlocutor, has

disposed of the whole merits of the cause, a reclaiming motion againstin respect of a

subsequent interlocutor dealing with expenses shall-havetheeffeetofsubmittingsubmits to
review only that interlocutor-and-any-otherinterloentorsofarasit-deals-with-expenses.

(3) After a reclaiming motion has been enrolled, the reclaimer shallnetbeatlibertytocannot
withdraw it without the consent of the other parties-whe-haveappearedintheeause; and if

hethe reclaimer does not insist on the reclaiming motion, any other party may do so in the

same way as if the motion had been enrolled at histhe other party’s instance.

(4) An unopposed motion by a party to refuse a reclaiming motion skattis to be treated as if

all parties consented to it.

Effect of extracted interlocutor



38.78. Reviewby-thelnner House efaninterloentorshall A reclaiming motion is not be

preventedrendered incompetent by reason only that extract of the relative interlocutor has

been issued before the expiry of the reclaiming days.

Appeals treated as reclaiming motions

38.89. In respect of the following appeals, the rules in this Chapter shall-apply te-these
appeais-as they apply to a reclaiming— motion—

feyanappealfroma-deeision(a) an appeal against an interlocutor of the Lord Ordinary

under section 103(3) of the Debtors (Scotland) Act 1987 (appeals on questions of law);

(éb) an appeal frem-a-deeisierragainst an interlocutor of the Lord Ordinary eeneerningon

permission to proceed in petitions for judicial review under section 27D of the Act of 1988

(appeal following oral hearings).

Reclaiming against-deereedecrees by default

38.910. — (1) Where decree by default has been granted against-a-party-in respect of his a
party’s failure to lodge a step of process or other document, a motion for review by that
party of the interloentorgrantingsuch-decree shallmust be refused unless the documentis
lodged on or before the date on which the motion is enrolled.

(2) A decree by default may, if reclaimed-against, be recalled on such conditions, if any, as to
expenses or otherwise as the court thinks fit.

Reclaiming out of time

38.1011. — (1) Inraeaseof mistake orinadverteneeaA procedural judge may, on an
applicationmadeinaccordanece-with-paragraph(2);cause shown, allow a motion for review
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to bereceived outwith the reclaiming days and to proceed out of time on such conditions as

to expenses or otherwise as the judge thinks fit.

(2) Anapplieation-A motion under paragraph (1) shallmust be madeby-metion-included in
the motion for review-madeunderrtle385(H-.
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Objections to the competency of reclaiming

38.12. — (1) AnyA party-ether-thanthereelaimer may object to the competency of a

reclaiming motion by —
(a) lodging in process; and

(b) serving-enintimating to the reclaimer and any other party,

anote of objection in Form 38.12.

-A note of objection may be lodged;and-the DeputyPrineipal-Clerk-mayrefera-question
of-competeney; only intheperiod-efwithin 14 days afterof the date on which the reclaiming

motion was marked.

(53) Where a note of objection is lodged, erthe DeputyPrineipal- Clerichasreferreda
questionof competencythekeeperoftheRollsshall —

{a)yalloeate-a diet for a hearing before a procedural judge;-and will be allocated and
intimated to the parties by the court.

L) ins bod L timeofthatds , o

£6y-(4) Each party shallmust, within the-peried-ef14 days after the date on which a note of
objection is lodged,-eraquestionef competeneyisreferredby-the Deputy Prineipal Clerk—

tay lodge inpreecess;-and
{byserveenintimate to the other party

parties, a note of argument givingfair noticeofthesubmissions-whieh-the party-intendste
make-aste-eompeteneyon competence in accordance with rule 38.15.

(#5) At the hearing-alloeatedunderparagraph{(5);, the procedural judge may —
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(a) refuse the reclaiming motion as incompetent;

(b) direct that the reclaiming motion is to proceed asifthenoteofobjectionhadnotbeen
lodged-orthequestionnotbeenreferredwhether-under reservation of the-gquestion-ofits
competency or having found the+eelaiming motion to be competent; or

(c) refer the guestion-ef-competency to a berehkDivision of three-ermerejudges;the court.

£8(6) Where a procedural judge refers a question of competency wrderparagraph{Afe)toa
Division, the cause shallis to be put out for a hearing in the Single Billsbefere-aDivisionof

b TnmerL] _ . dees,

(97) At the hearing in the Single Bills-arranged-under-paragraph{(8);, the Ianer Heusecourt

may —

(a) eispese-efdetermine the objection-te-eompeteney;; or

groundstobeledged:
td)reserve-the ebjectiontor-the hearing withon the merits.

T blei
Referral of reclaiming motion for allocation

38.13.—) ThekeeperA reclaiming motion will be referred to the procedural judge—

(a) whereno note of objection has been lodged, within 7 days after the expiry of the ReHs
shallperiod in rule 38.12(4);

(b) where a procedural judge has made a direction under rule 38.12(5)(b), within 7 days
after that direction;

(c) where a question of competency hasbeen referred to a Division and an interlocutor

has been pronounced sustaining the competency, within 7 days after the date of that

interlocutor; or

(d) where the reclaimer or respondent has sought disposal under the fast track procedure,
on thenext court date after the date on which such disposal was sought.
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Timetable in standard procedure

38.13:14. — (1) Thekeeper-oftheRollsshallWhere a reclaiming motion is appointed to

standard procedure the court must—

(a) issue a timetable in Form 38.4314, calculated by reference to such periods as are
specified in this Chapter and such other periods as may be specified from time to time by
the Lord President, stating the date by which the parties shallmust comply with the
procedural steps listed in paragraph (2) and the date and time of the hearing-alleeatedin

terms-of subparagraph(b)ofthisparagraph,and;

(b) allocate a diet for a procedural hearing-inrelationte-thereclaimingmetion, to follow
on completion of the procedural steps listed in paragraph (2)): and

(c) allocate a diet for a hearing on the Summar Roll.

(2) The procedural steps are—

ey thelodging of —

(a) any grounds of cross-appeal-are-answers;

(b) thelodgingofany appendices to the reclaiming printmotion or-as-theeasemaybe;

the giving of intimation that the reclaimer does not intend to lodge any appendices; and




i 7 dovs afier the dateofthat inte] _

Notes of argument

38.15.—(1) A note of argument must—

(a) be a concise summary of the submissions to be developed under reference to each

ground of appeal;

(b) consist of a numbered list of propositions;

(c) following each proposition, contain a reference to any transcription of evidence,

and any other document, upon which the party seeks to rely, and identify the

relevant passage in the document:

(d) state, in respect of each authority which is cited—

(i) the proposition of law that the authority vouches; and

(i) the parts of the authority (identified by page or paragraph number) that

support the proposition;

(e) cite no more than one authority in support of each proposition, unless the

additional citation is necessary for a proper presentation of the argument.

(2) A note of argument which does not conform with paragraph (1) may be rejected.

(3) Parties may exchange draft versions of their notes of argument and, in such cases, parties

must aim to do so 7 davs in advance of either—

(a) the date for thelodging of the notes of argument; or

(b) the date specified by the procedural judge.

Authorities

38.16.—(1) When a reclaiming motion has been appointed to the Summar Roll or in the Single

Bills for a hearing, the reclaimer must, after consultation with the respondent, lodge a joint

list of the authorities upon which each party intends to rely at the hearing.

(2) Thejointlist of authorities must not include-

(a) authorities for propositions which arenot in dispute;
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(b) more than 10 authorities, unless permission has previously been granted by the

procedural judge on cause shown for the lodging of additional authorities.

(3) Thejointlist of authorities must be lodged-

(a) at least 7 days before the hearing; or

(b) where the period of notice of the hearing is less than 7 days, as soon as

practicable.
(4) The court may make an order requiring parties to lodge a joint bundle of photocopies or

electronic versions of the authorities or digital links to them.

(5) Joint lists of authorities which do not conform with this rule mav be rejected.

(6) The court may find that no expenses are payable, or may modify any award of expenses,

where authorities are included unnecessarily.

Sist or variation of timetable in reclaiming motion

38.1417.—(1) A reclaiming motion may be sisted or the timetable may be varied on the

applieationby-motion of any party.

(2) Anapplicationunder paragraph-{1)shallbe—

4)>Where the timetable is varied_ or a sist recalled, the keeper-oftheReHlscourt may-—
o)disel | L ral hearine fixedtnd o383 13( )b
{b)fix-a-(a) alter the date for a procedural hearing; and

(eb) issue a revised timetableinForm-3833.
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Failure to comply with timetable in reclaiming motion

38.3518.—(1) Wherea party fails to comply with the tlmetable, the Keepefcourt may;
A appoint a

hearing before a procedural judge.

(2) The procedural judge may —

(a) make such order as the procedural judge-_thinks fit to secure the expeditious disposal

of thereclaiming motion;

(b)-ir-partientar; where the reclaimer fails to comply with the timetable, refuse the
reclaiming motion; or

(c)-irpartieatar; where a sole respondent fails or all respondents fail to comply with the
timetable, grantallow the reclaiming motion.

Procedural hearing in reclaiming motion

38.1619. — (1) At the procedural hearing-fixed-underrules38313(h{b)er38I4db)or{SKa).
the procedural judge shalmust ascertain,se-far-asreasenably-practicable; the state of

preparation of the parties.
(2) The procedural judge may —

(a) appoint the reclaiming motion to the Summar Roll for a hearing and-aleeatea-on the
date and-timefor-thathearing;previously allocated or on another date;

(b) appeintthereclaimingmotenterequire that —

(i) a joint list of authorities be lodged;
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(ii) copies of these authorities belodged in such form and at such time as the Single

aring;-er-procedural judge

sees fit; and

(iii) thelist of authorities must not exceed 10 cases; or

(c) make such other order as kethe procedural judge thinksfit to secure the expeditious

disposal of the reclaiming motion.

Amendment of pleadings in reclaiming motions

38.3720. — (1) Where, after a reclaiming motion has been marked, any party applies by
metion-to have the pleadings amended-interms-efaminute ofamendmentandanswers-he
shall, the party must apply for a direction as to further procedure.

(2) Whereit appears that the amendment makes a material change to the pleadings, the

InnerHeusecourt may recall the interlocutor of the Lord Ordinary reelaimed-against-and
remit the causebaek to the Lord Ordinary for a further hearing.

GreunrdsAmendment of grounds of appeal in reclaiming motion
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3.=(1) A party who has lodged grounds of appeal or answerste-the-grounds of cross-appeal
may apply by-metien-to amend the grounds-eranswers, on cause shown.

(42) An application under paragraph (3)shalll) must include any necessary application

under rule 38.4417(1) (sist or variation of timetable).

Lodging of appendices in reclaiming motion

38.1922. — (1) Where, in aany reclaiming motion; other than one in which intimation is given

under paragraph (2)-

(a) the opinion of the Lord Ordinary has not been included in the reclaiming print; or

(b) it is sought to submit a transcription of evidence or documents for consideration

by the court,

the reclaimer must lodge an appendix incorporating such documents within such period as

is specified in the timetable.

(2) Where the reclaimer considers thatit is not necessary to lodge an appendix to the

reclaiming print, the reclaimer skalimust, by the relevant date specified in the timetable—

(a) give written intimation of that fact to the PeputyPrineipal Clerkcourt; and

(b) send a copy of that intimation to each respondent.

(23) Where the reclaimer provides intimation under paragraph (12), a respondent may apply

to-a-proceduraljudgeby-metienfor an order requiring the reclaimer to lodge an appendix.

(34) An application under paragraph (2)shallinelutdespeeifieation-ef3) must state the
documents that the respondent seeks to have included-in-theappendix.

(45) Where an application is made under paragraph (23), the procedural judge may make an

order requiring the reclaimer to lodge anyran appendix containing any document that the

procedural judge considers necessary for the proper disposal of the reclaiming motion,
within such time as the procedural judge may specify.

(6) Paragraph (7) applies where—

(a) arespondent seekswishes to submitferconsideratienbyrefer to a transcription of the
eourtnotesofevidence or documents inrespeet-efwhich the reclaimer has-givenwritten
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intimationte-the respendentthatthereelaimer-does not intend to include in kisthe
appendix; and

(b) a procedural judge has not made an order under paragraph (23) requiring the
reclaimer to lodge an appendix which includes such retes-efevideneetranscription or

documents.

(7) Therespondent shalmust incorporate such retestranscription or documents in an
appendix which keshallthe respondent must lodge within such period as is-specified by the

NetesTranscription of evidence not extended when agreed

38.2023. Where, in a reclaiming motion, the parties are agreed that on any particular issue
the interlocutor reclaimed against is not to be submitted to review, it shallis not benecessary

to reproduce thenotesa transcription of evidence or documents relating to thatissue.

Single Bills

38.2424. At any hearing of a reclaiming motion in the Single Bills, the IanerHeusecourt may
determine the motion or make such other order as it thinks fit.

CHAPTER 39

APPLICATIONS FOR NEW TRIAL OR TO ENTER JURY VERDICTS

Applications for new trial
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39.1.—(1) AnappheationA motion for a new trial under section 29(1) of the Act of 1988
{epplicationtfor new-trialyshallis to be made to a procedural judgebymetion; within 7

days after the date on which the verdict of thejury was written on theissue and signed.

(2) AThe motion underparagraph{H-shallmust specify the grounds on which the
applieationmotion is made.

(3) Anapplicationunderseetion29(1)(a){(b)erfe)efthe Aet 041988 A motion may not be

made unless—

(a) in the case of anapphieatierra motion under section 29(1)(a) of the Act of 1988
(misdirection ofjudge), the procedure in rule 37.7 (exceptions tojudge's charge) has

been complied with;

(b) brin the case of anapplieatiorra motion under section 29(1)(b) of the Act of 1988
(undue admission or rejection of evidence), objection was taken to the admission
or rejection ofevidence at thetrial and recorded intheneteseotevidenee-under the
direction of thejudge presiding at the trial; or

(C) ferin the case of anappheatiorra motion under section 29(1)(c) of the Act of 1983
(verdict contrary to evidence), it sets out in brief specific numbered propositions

thereasons why the verdict is-sate-tebe contrary to the evidence.

(4) ©xThe party enrolling athe motion for a new trial underparagraph(1)thepartyenroling
itshallmust lodge—

(a) a print of the whele-pleadings and interlocutors in-the-eause-incorporating the
issues and counter-issues;

(b) the verdict of thejury; and
(c) any note of exception and the determination of it-efthejudgepresiding-atthetrial.
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Application of rules to this Chapter

39.2.—(1) The following rules—

(a) rule 38.7 (effect of reclaiming);

(b) rule 38.12 (objections to the competency of reclaiming);

(c) rule 38.17 (sist or variation of timetable in reclaiming motion);

(d) rule 38.18 (failure to comply with timetable in reclaiming motion);

(e) rule 38.19 (procedural hearing in reclaiming motion), in relation to a procedural
hearing fixed under rule 39.5(1)(b) or under the application of paragraph (c);

(f) rule 38.22 (lodging of appendices in reclaiming motion);
(g) rule 38.24 (single bills),

apply, with the necessary modifications, to an application for a new trial under section 29 of
the Act of 1988 as they apply to a reclaiming motion.

(2) A note of objection, under the application of paragraph (1)(b), is in Form 39.2.

Applications out of time
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39.23.—. A procedural judge may, on anappleationmadeinaccordanecewith-paragraph
2);cause shown, allow an-applieationa motion for a new trial-urderseetion29(-of the Aet-of

1988-orsection-69H-ofthe-Aetof 2014 to be received outwith the period specified in rule
39.1H-e++ute39+A(1) and to proceed out of time on such conditions as to expenses or

otherwise as the procedural judge thinks fit.




Timetable in application for a new trial

39.45—.—(1) The Keeper-oftheRellsshallcourt must —

(@) tarissue a timetable in Form 39.45, calculated by reference to such periods as
are specified in this Chapter and such other periods as may be specified from time
to time by the Lord President, stating the date by which the parties shalmust
comply with the procedural steps listed in paragraph (2) and the date and time of

the hearing allocated-interms-of subparagraph(b)ofthisparagraph; and

(b) fsy-allocate a diet for a procedural hearing inrelationto-theapplicationfora
rew-trial-to follow on completion of the procedural steps listed in paragraph (2).

(2) £2rThe procedural steps are—

(@) thelodging of any appendices to the documents mentioned in rule 39.1(4) or,
as the case may be, the giving of notice that the applicant does not intend to lodge
any appendices;

(b) tby-thelodging of any notes of argument; and

(c) terthelodging of estimates of the length of any hearing required to dispose of
the application for a new trial.

(3) 3)The keeper—of-theRellsshallcourt must take the steps mentioned in paragraph

(1)—

(a) faywhere no note of objection has been lodged within the period mertioned
provided under the application of rule 39.2(b)in+tle393(2), within 7 days of the
expiry of that period;

(b) oy-where a procedural judge has made a direction under the application of
rule 39:3(5)b}39.2(b) that a new trial is to proceed as if a note of objection had not
been lodged or the question not having been referred, whether under reservation

of the question of competency or having found the application to be competent,
within 7 days after the date that direction was made; or

(c) where a question of competency hasbeen referred to a beneh-efthreeormeore
jedgesDivision and—) an interlocutor has been pronounced sustaining the
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competency of the applieatienrmotion for a new trial-underrule 393(Ha)er
ollow S Rollheari | 1e39.3(Z)b),
@iyan-interloentor-hasbeenproneunced-underrule393(A(e), within 7 days after

the date of that interlocutor.
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Applications to enter jury verdict

39.94. —(1) An application under section 31(1) of the Act of 1988 (verdict may be returned
subject to opinion of Inner House on point reserved) shallis to be made by motion+te-a

proeceduraljudge.

(2) Onrenrellingameotionunderparagraph(1)-the Theparty enrolling #shallthe motion must
lodge inpreeess-four copies of the closed record incorporating —

(a)_ all interlocutors-prenetneed-inthe-eause-and-anyamendments—to-therecord
aHowed:;

(b). theissues and counter-issues;

(c) any exception taken during the trial and the determination on it of the judge
presiding at the trial; and

(d) the verdict of thejury,

and send one copy efitto every other party.

(3) Unless the procedural judge otherwise directs, it shallis not benecessary for the purposes

of such a motion to printtranscribe the netes-efeviden ce but-thenotes-of thejudge presiding
Lo trial | L cod et rod.
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CHAPTER 40

APPEALS FROM INFERIORLOWER COURTS

Z)Interpretation

40.1. In this Chapter —

(a) “appeal process” means—
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(i) the process of the inferierlower court; or

(ii) where the cause is recorded in an official book of an-irferier lower court, a
copy of therecord in that book certified by the clerk of the inferierlower

court;
(b) “decision” includes interlocutor, judgment or other determination;
(c) “interiorlower court” means—

(i). the Lyon Court;

(ii) the Sheriff Appeal Court-inrespectofan-appealundersecionid3d)of
b A £2014 o -38(b} of the SherifiC. Seotand)Aet 1971

(iii) the sheriff principal4n+espeet-ofan-appealunderseconiid{yotthe
Aetof2014;

(iv) the sheriff;

(d). any reference to leave to appeal includes permission to appeal-interms-ofsection
H3thettheActol 2044

Applications for leave to appeal from inferiexrlower court

40.2.—(1) Where leave to appeal is required, an application fersuehlteaveshallis to be made
in the first instance to the inferierlower court unless the enactment allowing thean appeal

requires theapplieationit to be made to the court.

(2) Where—

(a) the inferiorlower court has refused leave to appeal and such refusal is not final;;

or

(b) leave to appeal is required from the court and not the inferierlower court,

any an application-te-theeourtforleaveto-appeal-shall is to be made in Form 40.2+e
a-proceduraljudge.

(3) An application te-theecourtunderparagraph{2)-forleaveto-appeal-shallmust belodged
intheGeneral Department —

(a) within the period prescribed by the enactment by virtue of which it is made; or
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| (b). where no such period is prescribed, within 14 days after the date specified in
paragraph (4).

(4) The datereferred-te-inparagraph(3)b) is—
(a) thedatethat on which the decision of the inferierlower court refusing leave to

appeal was intimated to the appellant; or

(b) where the application for leave to appeal is required to be made to the courtand
not the inferierlower court —

(i) the date on which the decision of the irnferierlower courteemplained-of

was issued; or

| (ii) where the inferierlower courtissued reasons for its decision later than the
decision, the date of issue of the reasons.

(5) An application te-theeeurtfor leave to appeal shallmust include astatementsettingout
theprepesedthree copies of the grounds of appeal and the grounds on which leave to
appeal is sought.

(6) Grounds of appeal must be of brief, specific. numbered propositions.

(67) There shalimust belodged with an application to the court underparagraph{3)for leave
to appeal —

(a). a process in accordance with rule 4.4 (steps of process);

(b). where applicable—
(i) evidenee-thatleaveto-appealhrasbeenrefusedbya copy of theinterlocutor

of the inferiorlower court which refused leave;

(ii) a copy of the grounds of appeal intimated to the inferierlower court; and

(iif) any note by the inferierlower court setting out the reasons for itsrefusal;

(c) a copy of the decision of the irferierlower court complained of and any reasons

for that decision; and

(d) where the inferierlower court itself exercised an appellate function, a copy of the

decision of the tribunal from which that appeal was taken and any reasons given for

that decision.
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Application of rules to this Chapter

40.3.—(1) The following rules—

(a) rule 38.6 (allocation of reclaiming motion to fast track procedure);

(b) rule 38.12 (objections to the competency of reclaiming);

(c) rule 38.15 (notes of argument in reclaiming motion);
(d) rule 38.16 (authorities);
(e) rule 38.17 (sist or variation of timetable in reclaiming motion);

(f) rule 38.18 (failure to comply with timetable in reclaiming motion);

(a) rule 38.19 (procedural hearing in reclaiming motion), in relation to a procedural
hearing fixed—

(i) after the completion of the procedural steps set down by a timetable issued
under rule 40.9; or

(i) under the application of paragraph (e);

(h) rule 38.20 (amendment of pleadings in reclaiming motion);

(i) rule 38.22 (lodging of appendices in reclaiming motion);
() rule 38.24 (single bills),

apply, with the necessary modifications, to proceedings to which this Chapter applies as they
apply to a reclaiming motion.

(2) A note of objection, under the application of paragraph (1)(b), is in Form 40.3.

Determination of applications for leave to appeal from inferierlower court

40.34.—(1) An application for leave to appeal under rule 40.2 shallis, without a motion being

enrolled —

(a) _during session, to be brought before a procedural judge on the first available day

after being-madefor-an order for—

(i) service of the application on the respondent and such other person as the
procedural judge thinks fit within 7 days of the date of the order or such

other period as the procedural judge thinks fit; and

(ii) any person on whom the application has been served, to lodge answers, if
so advised, within 14 days after the date of service or within such other
period as the procedural judge thinks fit; and

(b) _during vacation, to be brought before the vacation judge for such an order.
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(2) An order for service uraderparagraph{ihshallis to include a requirement to intimate the
application to the elerkoftheinferiorlower court.

(3) Where an application for leave to appeal is served-urderparagraph{d), evidence of

service in-aeeordancewith-Chapter16-ofthese Rulesshallmust be provided to the General
Departmentcourt within 14 days from the date of service.

(4) Within 14 days after expiry of the period within which answers may be lodged, the
applicant may apply by motion for the application to be granted.

Time and method of appeal

40.45.—(1) An appeal from an-+nferior lower court shallmust be made-

(a) within the period prescribed by the enactment by virtue of which the appeal is

made; or
(b) whereno such period is prescribed, within 21 days after —

(i) the date on which the decision-appeated-agairnst was given;

(i)  Girwhere the inferiorlower court issued written reasons for its
decision later than the decision, the date on which the written reasons were

issued; or

(i)  @#Hyrwhereleave to appeal was granted by the infertorlower court or
application for leave to appeal was made to the court-under+tle40-2(2), the

date on which leave was granted by the inferierlower court or the court;as

theeasemaybe.

(2) A party seeking to appeal from an-irferier lower court shalmust mark an appeal by

writing a note of appeal in Form 40.45—

(a) on the interlocutor sheet, minute of court or other written record containing the

decision appealed against; or

(b) where such a decision is not available or the proceedings of the inferierlower
court arerecorded in an official book, on a separate sheet lodged with-the-elerk-ef the
inferierlower court.
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(3) A note of appeal shalmust —

(a) besigned by the appellant or kisthe appellant’s agent;

(b) bear the date on which it is signed; and

(c) where the appellant is represented, specify the name and address of the agent
who will be acting for himthe appellant in the appeal.

Leave to appeal out of time

40.56.—(1) An application to allow an appeal to be received outwith the time prescribed fer

marking-an-appeal-and-to-proeceedout-of imeshallmust be included in the note of appeal.

(2) Within 14 days after the date of receipt by the BeputyPrineipal-Clerkcourt of the appeal
process from theelerk-efthe inferierlower court-under+ule40-:6(1), the appellant shalimust

apply by motion to allow the appeal to be received outwith the time prescribedfermarking
anrappeal-andfordeave toproceedoutoftime.

(3) The motion enrolled interms-of paragraph{2)-shallis to be dispesed-efdetermined by a

procedural judge.

(4) Where a motion-underparagraph{2) is refused, the PeputyPrineipal-Clerkeshallcourt is

to—

(a) give written intimation to the-elerkefthe inferierlower court thatleave to appeal

out of time has been refused; and

(b) transmit the appeal process and note of appeal to kimthe lower court.

Transmission of appeal process

40.67.— (1) Within 4 days after an appeal has been marked, the elerk-eftheinferiorlower
court shalis to—
(a) give written intimation of the appeal to every other party and certify on the

interlocutor sheet, other record or separate note of appeal, as the case may be, that
kethelower court has done so; and
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(b) transmit—
@)rthe appeal process; and

@irany separate note of appeal;

to the PeputyPrineipal-Clerkcourt.

(2) On receipt of an appeal process sent to-himunderparagraph{d); the DeputyPrineipal
Herkshallcourtis to—

(a) mark the date of receipt on the interlocutor sheet, other record or separate note of
appeal, as the case may be; and

(b) give written intimation of that date to the appellant.

(3) Where theelerkofthe inferiorlower court-erthe DeputyPrineipal-Clerk fails to comply
with a provision of this rule, the appeal shallis not be invalidated; but the court may give

such remedy for any disadvantage or inconvenience occasioned thereby as it thinks fit.

Procedure following transmission of appeal process

40.78. — (1) Within 14 days after the date of receipt by the BeputyPrineipal-Clerkcourt of the
appeal process, each party seeking to appear in the appeal shalimust—

(a) give written intimation to the PeputyPrineipal-Clerkcourt of, or

(b) state by note written on the interlocutor sheet, minute of court, or other record
containing the decision appealed against, or on the separate note of appeal, as the

case may be,

his or her name and address and that of his or her agent (if any).

(2) Subject torule 40.3510(2) (appeals deemed abandoned), within 28 days after the date of

receipt by the BeputyPrineipal-Clerkcourt of the appeal process, or the date of the
interlocutor granting a motion made under rule 40.56(2) (leave to appeal out of time),

whichever is thelater, the appellant shall—must —

(a)_lodge a process, including each part of the appeal processin-aceordancewith
ried4{steps-of process);

(b) lodge an appeal print in the form of a record which shallmust contain—

(i). the whole pleadings and interlocutors in the cause;
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(ii) where the appeal is directed at the refusal of the inferiexlower court to
allow the pleadings to be amended, the text of the proposed amendment; and
(iii) where available, thejudgment of the inferierlower court (including in an

appeal in a summary cause under the Act of Sederunt (Summary Cause
Rules) 2002, the stated case of the sheriff, or in an appeal in a simple
procedure case, the Decision Form and Appeal Report); and

(c) send a copy of the appeal print, in accordance with rule 4.6(1) (intimation of steps
of process).







Timetable in appeal from inferierlower court

40.119. — (1) Fhekeeper-oftheRoHsshal—

imetable in ap
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for a new trial) apply, with the necessary modifications, to proceedin gs to which this

Chapter applies as they apply to a reclaiming motion.

(2) A timetableis issued in Form 40.9.

2)(3) The procedural steps provided under this rule, under the application of paragraph (1),

are—

(a) thelodging of a process-in-aceordancewithrule 404 2K a);

(b) thelodging and sending a copy of the appeal print-in-aceerdancewithrule
40.742)by;

(c) theenrolling of any motion for a sist of process-ir-terms-efrule40-8;

(d) thelodging of greunds-etfappeal-andanswers;
feytheledgingofappendices to the appeal print or, as the case may be, the giving of
_intimation that the appellant does not intend to lodge any appendices;

(fe) thelodging of notes of argument; and

(gf) thelodging of estimates of the length of any hearing on the Summar Roll or in
the Single Bills which is required to dispose of the appeal.
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Appeals deemed abandoned

40.1510.— (1) If an appellant fails —
(a) to apply by motion in accordance with rule 40.56(2) (leave to appeal out of time),

or
(b) to comply with the requirements of rule 40.78(2) (lodging process etc.),

heshallbethe appellant is deemed to have abandoned kistheir appeal on the expiry of the
period for marking an appeal or for complying with the requirements of rule 40.78(2), as the

case may be.

(2) Where an appeal has been deemed to be abandoned by reason of paragraph (1)(b), a
respondent may, within 7 days after the date on which the appeal is deemed to be
abandoned, comply with the requirements of rule 40.78(2) (lodging process etc.) and
thereafter insist in the appeal as if it had been marked by him; and the following provisions
of this Chapter applying to an appellant shallapply, with the necessary modifications,apphy
to an appeal by a respondent under this paragraph.

(3) Where a respondent insists on an appeal under paragraph (2), the appellant shall-beis

entitled to insist in the appeal notwithstanding that his or her appeal has been deemed to be

abandoned.

(4) If, on the expiry of the period of 7 days after the date on which an appeal is deemed to be
.abandoned by virtue of paragraph (1)—

(a) the appellant has not been reponed under rule 40.4611, and

(b) arespondent does not insist in the appeal under paragraph (2) of this rule,
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the decision appealed against skallis to be treated in all respects as if no appeal had been

marked, and the BeputyPrineipal-Clerkshall court is to transmit the appeal process to the
elerlcoftheinferierlower courtin accordance with paragraph (5) of this rule.

(5) Where an appeal process falls to be transmitted to the inferierlower court under

paragraph (4), the PeputyPrineipal-Clerleshallcourt is to—

(a) write on the interlocutor sheet, minute of court or other record containing the
decision appealed against or on the separate note of appeal, as the case may be, a
certificate in Form 40.4510;

(b) send the appeal process to the clerk of the inferierlower court; and

(c) give written intimation to each party to the appeal of the date on which the appeal

process was transmitted.

(6) Where an appeal is deemed to be abandoned under paragraph (1) and has been
transmitted to aninferier lower court under paragraph (5) —

(a) arespondent in the appeal may apply by motion to that court for an award of the
expenses of the abandoned appeal; and

(b) the intferierlower court shallmust, on such motion, grant decree for payment to
that respondent of those expenses as taxed by the Auditor of the Court of Session.

Reponing against deemed abandonment

40.1611.—(1) An appellant may, within 7 days after the date on which the appeal has been
deemed to be abandoned-urder+ule40-145(1), apply by motion to a procedural judge to be

reponed.

(2) A procedural judge may grant such a motionunderparagraph{d) on such conditions as
to expenses or otherwise as kethe procedural judge thinks fit.

(3) On enrolling a motion under paragraph{Hthisrule the appellant shallmust lodge a

process (or such necessary steps of process as have not already been lodged) and an appeal

print.

A 1 tof pleadi . 1
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Notes of evidence not extended when agreed in appeals

40.2012. Where, in an appeal, the parties are agreed that on any particular issue the decision
appealed against is not to be submitted to review, it shalis notbe necessary to reproduce the

notes of evidence or documents relating to that issue.

Referral to family mediation in appeals from the Sheriff Appeal Court

40.2113. In an appeal from the Sheriff Appeal Court in which an order in relation to parental
_responsibilities or parental rights under section 11 of the Children (Scotland) Act 1995 is in

issue, a procedural judge may, where kethe procedural judge considers it appropriate to do

so, refer that issue to a mediator accredited to a specified family mediation organisation.

Use of Gaelic

40.2214. — (1) FhisreleappheswWhere andnferior lower court has-authorised the use of
Gaelic by a party-,
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23 if the party wishes to address the IanerHeusecourt in Gaelic at any procedural hearing
fixed-underreferred to in rule 40.34¢2)3(1)(g), kethe party may —

(a) atany timeup to and including the procedural hearing fixed under rules

40.339(1)(b)48324)byer{5)a).or under the application of rule 40.3(e), apply by
motion to the procedural judge for authority to do so; or

(b) at any time after thesuch procedural hearing-fixed-under+ules4033H1)b);
40124 {by-ex{5){ay and before final disposal of the appeal, apply by motion for

authority todo so.

(32) Where proof has been ordered by the fanerHewusecourt, if the party wishes to give oral
evidence in Gaelic, kethe party may apply by motion for authority to do so.

(43) Where the court has granted authority under paragraphs{2yer(3jthisrule, an
interpreter shallmust be provided by the court.
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