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Introduction 

DLA Piper is a global law firm with lawyers with over 90 offices across more than 40 countries, 
delivering integrated legal services to clients across all major sectors and jurisdictions. Our 
international footprint gives us direct insight into how collective redress mechanisms operate 
worldwide, including in mature opt‑in and opt‑out class action regimes in Europe, North America, 
Australia and Asia‑Pacific. This experience allows us to assess proposed reforms in Scotland through 
an evidence‑based and comparative lens, drawing on practical lessons from jurisdictions where 
collective procedures are more fully developed. 

We are recognised as one of the few firms with a truly global class actions practice. Our dedicated 
class actions teams advise on the full lifecycle of multi‑party litigation, from early risk assessment and 
case strategy to cross‑border coordination, certification, trial, settlement, and administration of claims. 
We routinely act on behalf of major corporates, financial institutions, technology companies and public 
bodies facing complex group proceedings, including mass consumer claims, product liability actions, 
environmental and ESG‑related litigation, securities class actions, data breach claims, and 
competition damages claims. 

In Scotland, DLA Piper has been closely involved in the development and operation of the group 
procedure since its introduction in 2020. Our previous consultation response is appended. Our team 
has practical experience of high‑value, complex disputes in Scotland as well as familiarity with 
collective procedures globally. This positions us to provide a balanced and informed view on how the 
Scottish regime can evolve in a principled, proportionate and evidence‑driven manner. 

 Our response reflects this international perspective, combined with our experience of the early years 
of the Scottish group procedure. We support reforms that enhance access to justice while ensuring 
that any expansion of the regime, particularly through the introduction of opt‑out proceedings, is 
grounded in robust evidence, appropriate safeguards, and structures capable of protecting all parties 
and the wider justice sys 

Q1: What are your views on the introduction of opt‑out group proceedings in 
accordance with Part 4 of the Act? 

The introduction of opt-out group proceedings would represent a significant change to Scottish civil 
procedure. In our view, such reform would be premature at this stage given the limited operational 
experience of group procedure since its introduction in 2020. 

Only a small number of group proceedings have progressed beyond authorisation, and there is limited 
empirical evidence on outcomes, cost, court resource impact or settlement dynamics and on the 
behavioural effects of the current opt-in regime (for example, patterns in the raising of group 
proceedings, group‑member recruitment activity and any settlement‑pressure effects).  

Practice also remains uneven, with the current opt‑in rules and case‑management tools not yet 
applied consistently across cases. This aligns with concerns we raised with the Scottish Civil Justice 
Council in our letter of 10 July 2025 (see Annex 1), namely the need for firmer application of the 
commonality threshold, rigorous testing of representative-party suitability and proper financial 
adequacy/funding safeguards under the current opt-in framework. 

In the absence of that evidence, it is difficult to conclude that the current framework is failing to deliver 
access to justice to a degree that justifies structural change. 

From a business perspective, opt-out group proceedings would materially alter the risk profile of civil 
litigation in Scotland by converting large numbers of potential claims into active proceedings without 
any positive step by individual group members. This significantly increases the scale and potential 
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value of proceedings at an early stage, often before liability, causation and individual loss have been 
determined. The result is an asymmetry of risk, particularly for consumer-facing and regulated 
businesses, as expense, case-management demands and reputational impact may escalate 
irrespective of the merits. Comparative experience suggests this can place substantial pressure on 
parties to resolve proceedings on a risk-management basis rather than by reference to legal 
entitlement. 

Accordingly, we do not support the introduction of opt‑out at this stage. The proportionate next step in 
our view is to refine, bed‑in and evaluate the opt‑in regime by reference to published data and the 
issues already raised with the Council, before any move to opt‑out is contemplated. If, despite this, 
opt‑out is pursued, it should be confined to a tightly scoped, time‑limited pilot with enhanced 
safeguards and a formal review. 

Q2: Are there areas of litigation which should be exempted from opt‑out? 

We do not consider that opt-out proceedings, if introduced, should be restricted by blanket carve-outs: 
in many mature opt-out systems the regime is subject-matter neutral and courts apply a case-by-case 
suitability test (do common issues predominate; is the case manageable; is opt-in practical; and are 
funding, costs-protection and notice arrangements robust). However, moving to opt‑out, or carving out 
categories, would not, of itself, cure the deficiencies in the current opt‑in regime; any opt-out design 
should be developed in tandem with, and informed by, lessons from opt‑in (permission/commonality, 
representative suitability and funding adequacy). 

Applied to Scotland, the court should retain a subject-matter neutral framework and be expressly 
empowered to direct opt-in treatment where individual issues predominate, reserving opt-out only for 
cases where common issues genuinely predominate and the class can be managed fairly, 
proportionately and efficiently. By way of guidance, actions that typically require individual 
assessments of time‑bar, causation and damage (including many personal injury/clinical negligence 
and professional negligence claims) will ordinarily be unsuitable for opt‑out and should normally 
proceed on an opt‑in basis. In all cases, including where opt‑in is used to manage individualised 
issues, the court should apply a meaningful commonality threshold at permission to ensure genuinely 
common issues predominate and proceedings remain manageable. 

Q3: Should group procedure (opt‑in or opt‑out) apply to judicial reviews? 

In our view group procedure should not apply to judicial review, whether opt-in or opt-out. Judicial 
review is a supervisory jurisdiction with tight time limits and bespoke remedies. Existing mechanisms 
(including test cases, interventions and protective expenses orders) already address systemic issues 
effectively. Extending group procedure risks distorting that constitutional role. 

Q4: How should court procedures for opt‑out differ from opt‑in? 

Procedural controls should be more stringent in all group proceedings. For opt-out certain targeted 
enhancements are necessary because the judgment binds absent members. In particular: 

 enhanced early judicial scrutiny of group definition and scope; 

 robust notice and opt-out mechanisms; 

 clear rules on group composition and cut-off dates; 

 robust, transparent oversight of funding, expenses and any settlement across both regimes 
with additional opt‑out scrutiny where appropriate (court‑facing disclosure sufficient to test 
capital adequacy/ATE and any portfolio exposure); power to order staged/top‑up security; 
duty to notify material changes; and 
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 mandatory court approval of settlements in opt-out, with express consideration of fairness and 
proportionality. 

Comparative experience indicates that sustained judicial management is essential to avoid imbalance 
and unintended consequences. 

Q5: How should the certification process for opt‑out operate? 

Certification should operate as a meaningful filter, particularly given that opt-out proceedings bind 
absent parties by default. The same core filter should be applied and enforced in the opt‑in regime; as 
set out in our letter of 10 July 2025, recent experience indicates the need for firmer application of the 
commonality test at permission, evidence‑backed assessment of representative suitability, and 
court‑facing scrutiny of funding/capital adequacy (including ATE),  

For opt-out certification the court should be satisfied that: 

 genuinely common issues arise; 

 group proceedings are the most appropriate and proportionate vehicle; 

 the group definition is clear and not artificially expansive; 

 the representative party is suitable, adequately resourced and free from conflicts; 

 funding arrangements are disclosed to the court on a confidential basis sufficient to test 
capital adequacy and ATE, are proportionate, and the court can order staged/top‑up security 
for expenses where appropriate; and 

 the proceedings can be managed fairly for all parties. 

The certification threshold should be materially higher than for opt-in proceedings, reflecting the 
binding effect on absent members and the heightened system-risk associated with opt-out. The court 
should retain an explicit power to vary or revoke permission (including to direct opt‑in treatment) if 
commonality, suitability or manageability falls away. 

Q6: What procedural steps are required to protect the rights of the group 
members in opt-out group proceedings? 

We consider that key safeguards should include: 

 clear and proportionate notice at certification, settlement and distribution stages; 

 effective opt-out mechanisms with sufficient time to take advice; 

 close judicial scrutiny of group definition; and 

 ongoing court oversight to protect absent members’ interests. 

Q7: Are there any particular measures that should apply to opt-out group 
procedure for the protection of defenders or respondents, in your view. (e.g. in 
relation to the ability of a group representative to meet adverse awards of 
expenses) 

Yes. Additional safeguards should include: 
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 precise, objective group definition and an early cut‑off date for inclusion set at certification; 

 robust scrutiny of the representative party’s suitability, independence and financial standing; 

 confidential, court‑facing disclosure of funding sufficient to test capital adequacy and ATE 
(including any relevant portfolio exposure), with calibrated disclosure to defenders where 
fairness requires; the power to order staged/top‑up security for expenses where appropriate; 

 a duty to notify the court and other parties of any material change to funding or ATE 
arrangements; and 

 early and active judicial case management to prevent undue expansion of claims. 

These measures align with our submission of 10 July 2025 and are consistent with recommendations 
in the Civil Justice Council’s Review of Litigation Funding: Final Report (2 June 2025) 

Q8: Should pre-action protocols be a requirement in group proceedings in 
Scotland (opt-in or opt-out). If so, should these be voluntary or compulsory, 
and what should happen if they are not complied with? 

No. A class-specific pre-action protocol should not be required for group proceedings (whether opt-in 
or opt-out). While early engagement can assist defenders to understand the case and, where 
appropriate, explore resolution, those aims are better met by clear general pre-action expectations 
and robust early case management, rather than a bespoke protocol that risks front-loading expense 
and prompting satellite disputes, especially where putative classes may be large and often 
unidentified before authorisation or permission.  

That said, we recognise recurring pre‑action issues: ill‑defined groups, weak management of the 
group register and thin specification of claim. In our view, these are better addressed at the 
permission stage, not by a class‑specific pre‑action protocol. We consider these materials to be 
integral to the permission threshold; where they are materially deficient, the court should ordinarily 
defer or refuse permission (with appropriate awards of expenses) rather than treat them as procedural 
submissions without substantive consequences. 

For the avoidance of doubt, this approach to permission is distinct from any general pre-action 
expectations. Any pre-issue framework, if introduced, should be regime-neutral and light-touch, 
encouraging proportionate early engagement while allowing explicit carve-outs for urgency and 
proportionality. If any element of pre-action engagement is mandated, non-compliance should give 
rise to tailored case-management measures or expenses consequences, rather than dismissal of 
proceedings or refusal of permission to proceed. 

Q9: If the case is resolved by a decision of the court, what role should the 
court have in approving the distribution of the award? 

The court should approve any distribution scheme following judgment, including scrutiny of allocation 
methodology, deductions for expenses, funding/ATE and administration, and fairness across claimant 
categories. In opt-out cases, the court should approve a distribution scheme, appoint an administrator 
if appropriate, and determine the treatment of unclaimed sums. This approach aligns with the practice 
in more established class action regimes 

Q10: If the case is resolved by a settlement, what role should the court have in 
approving the settlement amount and its distribution? 

In opt-out proceedings court approval should be mandatory. Approval should include scrutiny of the 
settlement amount against litigation risks, the scope of releases, the proposed distribution plan, 
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funding and fee arrangements (including any proposed payments to funders or lawyers ahead of 
distributions), and notice and objection procedures for absent members. In opt‑in proceedings, 
approval need not be mandatory, but the court should retain a discretion to require approval or make 
appropriate orders to safeguard group members' interests. Where appropriate, approval should also 
address any group‑member registration steps and closure of the group register to support finality (with 
any limited exceptions the court allows, particularly in any opt‑out pilot). It should also cover how any 
unclaimed sums will be handled, applying the same principles as in Q11. This aligns with established 
opt-out models internationally. 

Q11: Do you have any views on how unclaimed damages awards or settlement 
sums should be distributed? 

Any unclaimed balance should be dealt with under a scheme approved by the court, guided by 
fairness, proportionality and avoiding windfalls. 

Where the settlement figure was calculated per person or by categories of loss, and those who come 
forward are already paid in line with the approved schedule, any material remaining balance should 
ordinarily revert to the defenders. 

Where the settlement is a “common fund” not closely tied to actual take‑up, the court may instead 
approve: 

 a short second distribution (if cost‑effective) and 

 if money remains, payment to an appropriate charity or public‑interest body connected to the 
class or issues. 

In every case, the court should approve the approach to any residue, with straightforward reporting to 
the court on take‑up, administration and expenses. No part of any residue should go to funders or 
solicitors, beyond any fees and expenses already approved by the court. In applying these options, 
the court should have regard to any de minimis threshold (see Q17).  

Q12: What do you regard as being the main issues for the funding of group 
proceedings in Scotland (whether opt-in or opt-out)? 

Key issues include transparency of funding terms, control of conflicts, proportionality of funder returns, 
and clarity on adverse expenses. These risks are heightened in opt-out proceedings, where most 
group members have limited awareness or influence. 

Recent UK experience underscores the need to ensure the representative party has genuinely 
informed consent to the funding agreement, including a clear understanding of economic 
consequences and funder returns. The court should be satisfied at permission that the representative 
has received plain‑language explanations, had a reasonable opportunity to take independent advice, 
and has confirmed informed, written consent. 

Given current funder concentration in Scotland, the court should also have explicit controls to manage 
counterparty risk including:  

 confidential disclosure to the court of key funding terms and the funder’s relevant portfolio 
exposure;  

 evidence of capital adequacy and adverse‑expenses cover;  

 power to order staged/top‑up security for expenses; and 
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 a duty on the representative to notify the court and other parties of any material change to 
funding or ATE arrangements. 

Q13: How do you think that opt-out group proceedings should be funded and 
what protection measures should be put in place for group members regarding 
those funding arrangements, in your view? 

Funding should be subject to close court oversight. Protections should include confidential disclosure 
of funding terms to the court, proof of adverse expenses cover and capital adequacy, court powers to 
regulate disproportionate returns, clear explanation of funding implications to group members with 
confirmation of informed consent by the representative party, and court approval of any payments to 
funders or lawyers ahead of distributions. We do not support fixed caps or mandatory pricing 
structures set up-front; instead, the court should retain flexible supervision throughout, with the ability 
to revisit and, if necessary, adjust funder returns at approval or distribution where terms prove unfair 
or disproportionate considering case complexity, risk and outcomes. This approach reflects 
comparative practice (including Australia and Canada), facilitates complex claims without creating 
windfalls or undue settlement pressure, and is a justifiable, narrow evolution from Scotland’s current 
opt-in position. 

Q14: What are your views on disclosure of funding arrangements and 
confidentiality around funding documents which are lodged with the court 
(whether opt-out or opt-in)? 

Funding arrangements should be disclosed to the court on a confidential basis. Disclosure should 
focus on economics, conflicts and costs protection (capital adequacy/ATE/security) and be 
accompanied by a brief certification that the funder has no control rights over the conduct of the 
litigation. 

Defenders should receive a certificate of sufficiency (including capital adequacy) and confidential, 
redacted proof of adverse‑expenses cover (e.g., ATE schedule, bank guarantee), with the court free 
to require fuller disclosure if fairness demands. This mirrors Canadian practice (confidential court 
review/approval; limited disclosure to defenders) and maintains proportionality and predictability.  

Q15: Do you have any views on whether there should be changes to the 
Taxation of Judicial Expenses Rules 2019 for group proceedings (opt-in or opt-
out)? 

The existing Rules provide a sound framework and should not be fundamentally altered. Limited 
clarification may assist, including treatment of common costs incurred for the benefit of the group, 
funding and administration expenses, and avoidance of double recovery where proceedings overlap 
across UK fora. Any changes should be incremental and proportionate. 

Q16: Are there any aspects of substantive law which could be a barrier to 
group proceedings working effectively? 

Scots substantive law presents no inherent barriers, but many causes of action involve individualised 
issues of causation, reliance and loss, and fact-sensitive assessments. These are not defects but 
core principles of individual justice, and procedural reform should not override them. Clear guidance 
should confirm that group procedure is procedural, not substantive: it is not a vehicle to recast settled 
doctrines (for example, on causation, reliance, limitation or joint‑and‑several liability), and 
case‑management considerations should not drive substantive innovation. A short Practice Note to 
that effect would promote consistency and predictability at the permission stages. Accordingly, where 
liability or quantum turns on such individualised assessments, opt‑out will rarely be suitable and the 
court should ordinarily direct opt‑in treatment. 
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Q17: Are there any other points which you feel are relevant to: The procedures 
relating to the current opt-in regime; or may inform and shape a potential opt-
out regime in Scotland 

Further development of the existing opt-in regime, supported by published data and judicial guidance, 
would provide a stronger evidential basis for future reform. On the current evidence, opt‑out would be 
premature. If, despite this, an opt‑out pilot is pursued, it should be tightly scoped and time‑limited, with 
enhanced safeguards, clear evaluation metrics (outcomes, court resources, behavioural effects, 
administrative cost, settlement dynamics) and a formal post‑pilot review before any wider roll‑out.  

To prevent token micro‑payments and excess administration, the pilot should set a de minimis 
threshold and require a court‑approved plan for any residue, applying proportionality and avoiding 
undue settlement pressure. 
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Appendix 1 Letter from DLA Piper Scotland to Scottish Justice Council 
dated 10 July 2015 
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